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To:

Board of Commissioners
Planning Board

From: Randy Hawkins, Zoning Administrator
Date: August 25, 2017
Re:

UDO Proposed Amendment #2017-4
Lincoln County Planning and Inspections Department, applicant

The following information is for use by the Lincoln County Board of Commissioners and
the Planning Board at their joint meeting/public hearing on September 11, 2017.
PROPOSAL
Staff is proposing an amendment to Sections 9.3.7, 9.4.8 and 9.5.9 of the Lincoln
County Unified Development Ordinance to conform with a new state law that requires a
governing board, in approving a zoning amendment that is inconsistent with an adopted
comprehensive plan, to adopt a statement declaring the approval is also deemed an
amendment to the plan and explaining the change in conditions that the board took
into account in amending the plan.
BACKGROUND INFORMATION
As part of a regulatory reform bill signed into law this summer, the N.C. General
Assembly amended the state statute that requires a governing board to explain its
rationale for approving or rejecting a rezoning request or a proposed amendment to the
zoning ordinance. The new law takes effect Oct. 1. It still requires the adoption of a
statement as to whether a zoning amendment is consistent with a comprehensive plan
and whether the amendment is reasonable and in the public interest. However, it calls
for additional steps if a board approves a zoning amendment that is inconsistent with
the plan.
Under the amended statute, a board must adopt one of the following:
1. A statement approving the proposed zoning amendment and describing its
consistency with the plan;
2. A statement rejecting the proposed zoning amendment and describing its
inconsistency with the plan; or
3. A statement approving the proposed zoning amendment and declaring that the
approval also serves to amend the plan, plus an explanation of the change in conditions

that the board took into account in approving the zoning amendment to meet the
development needs of the community.
A fourth possibility – that a zoning amendment is found to be consistent with the
plan but the board opts to reject it anyway – is not addressed by the statute. According
to David Owens of the UNC School of Government, that option has been allowed under
prior case law and is likely still permissible. To be on the safe side, if a board decides to
reject a zoning amendment that is deemed to be consistent with the plan, the board
could concurrently amend the plan, Owens suggests.
The proposed UDO amendment would add the statement options in the separate
sections that deal with the process for amending the UDO text, for rezoning of property
to a general zoning district or a conditional zoning district, and for Planned
Development review.
The full text of the proposed amendment is included with the text amendment
application.
Also attached is the section of the regulatory reform bill with the new requirements
for adopting consistency statements and an article by Owens on the subject.
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Zoning Amendment
Staff’s Proposed Statement of Consistency and Reasonableness
Case No.

UDO Proposed Amendment #2017-4

Applicant

Lincoln County Planning and Inspections Department

Proposed amendment Amend Sections 9.3.7, 9.4.8 and 9.5.9 of the Lincoln County
Unified Development Ordinance to conform with a new state law that requires a
governing board, in approving a zoning amendment that is inconsistent with an
adopted comprehensive plan, to adopt a statement declaring that the approval is
also deemed an amendment to the plan and explaining the change in conditions that
the board took into account in amending the plan.

This proposed amendment is consistent with the Lincoln County Comprehensive Land
Use Plan and other adopted plans in that:
This proposal is not contrary to any of the guiding principles, objectives or
strategies of the Land Use Plan.
This proposed amendment is reasonable and in the public interest in that:
This proposal will make the UDO sections regarding zoning amendments conform
with an amended state statute regarding the adoption of consistency statements.

UDO Proposed Amendment #2017-4

§9.3.
§9.3.7.

Text Amendment
Action by Board of Commissioners
A.

Before taking action on a text amendment, the Board of Commissioners
consider the recommendations of the Planning Board and Director.

B.

The Board of Commissioners may approve the amendment, deny the
amendment, or send the amendment back to the Planning Board for
additional consideration.

C.

Prior to adopting or rejecting any text amendment, the Board of Commissioners
shall adopt one of the following statements:

shall

1.

A statement approving the zoning amendment and describing its
consistency with an adopted comprehensive plan and explaining why
the action taken is reasonable and in the public interest.

2.

A statement rejecting the zoning amendment and describing its
inconsistency with an adopted comprehensive plan and explaining why
the action taken is reasonable and in the public interest.

3.

A statement approving the zoning amendment and containing at least
all of the following:
(a) A declaration that the approval is also deemed an amendment to
the comprehensive plan.
(b) An explanation of the change in conditions that the Board of
Commissioners took into account in amending the plan to meet
the development needs of the community.
(c) Why the action taken was reasonable and in the public interest.

§9.4.
§9.4.8

Rezoning
Action by Board of Commissioners
A.

Before taking action on a rezoning, the Board of Commissioners shall
consider the recommendations of the Planning Board and Director.

B.

The Board of Commissioners may approve the rezoning, deny the rezoning, or
send the rezoning back to the Planning Board for additional consideration.

C.

Prior to adopting or denying any rezoning, the Board of Commissioners shall adopt
a statement describing whether its action is consistent with an adopted
comprehensive plan and explaining why the Board of Commissioners
considers the action taken to be reasonable and in the public interest. one of
the following statements:
1.

A statement approving the zoning amendment and describing its
consistency with an adopted comprehensive plan and explaining why
the action taken is reasonable and in the public interest.

2.

A statement rejecting the zoning amendment and describing its
inconsistency with an adopted comprehensive plan and explaining why
the action taken is reasonable and in the public interest.

3.

A statement approving the zoning amendment and containing at least
all of the following:
(a) A declaration that the approval is also deemed an amendment to
the comprehensive plan.
(b) An explanation of the change in conditions that the Board of
Commissioners took into account in amending the plan to meet
the development needs of the community.
(c) Why the action taken was reasonable and in the public interest.

§9.5.
§9.5.9

Planned Development Review
Action by Board of Commissioners
A.

Before taking action on a planned development rezoning, the Board of
Commissioners shall consider the recommendations of the Planning Board and
Director.

B.

The Board of Commissioners may approve the rezoning, deny the rezoning, or
send the rezoning back to the Planning Board for additional consideration.

C.

Prior to adopting or denying any rezoning, the Board of Commissioners shall adopt
a statement describing whether its action is consistent with an adopted
comprehensive plan and explaining why the Board of Commissioners considers the
action taken to be reasonable and in the public interest. one of the following
statements:
1.

A statement approving the zoning amendment and describing its
consistency with an adopted comprehensive plan and explaining why
the action taken is reasonable and in the public interest.

2.

A statement rejecting the zoning amendment and describing its
inconsistency with an adopted comprehensive plan and explaining why
the action taken is reasonable and in the public interest.

3.

A statement approving the zoning amendment and containing at least
all of the following:
(a) A declaration that the approval is also deemed an amendment to
the comprehensive plan.
(b) An explanation of the change in conditions that the Board of
Commissioners took into account in amending the plan to meet
the development needs of the community.
(c) Why the action taken was reasonable and in the public interest.

(7)

(8)

(9)

fee, the provider shall file a notice of revised schedule of rates and fees with
the Commission. The Commission may prescribe the form by which the
provider files a notice of a revised schedule of rates and fees under this
subsection. The form shall include all of the following:
a.
The current schedule of the unit consumption rates charged by the
provider.
b.
The schedule of rates charged by the supplier to the provider that the
provider proposes to pass through to the provider's customers.
c.
The schedule of the unit consumption rates proposed to be charged
by the provider.
d.
The current administrative fee charged by the provider, if applicable.
e.
The administrative fee proposed to be charged by the provider.
A notification of revised schedule of rates and fees shall be presumed valid
and shall be allowed to become effective upon 14 days notice to the
Commission, unless otherwise suspended or disapproved by order issued
within 14 days after filing.
Notwithstanding any other provision of this Chapter, the Commission shall
determine the extent to which the services shall be regulated and, to the
extent necessary to protect the public interest, regulate the terms, conditions,
and rates that may be charged for the services. Nothing in this subsection
shall be construed to alter the rights, obligations, or remedies of persons
providing water or sewer services and their customers under any other
provision of law.
A provider of water or sewer service under this subsection shall not be
required to file annual reports pursuant to G.S. 62-36 or to furnish a bond
pursuant to G.S. 62-110.3."

CLARIFY THAT RECYCLING PROGRAMS BY LOCAL SCHOOL BOARDS MUST
COMPLY WITH G.S. 160A-327
SECTION 2.3. G.S. 115C-47(41) reads as rewritten:
"(41) To Encourage Recycling in Public Schools. – Local boards of education
shall encourage recycling in public schools and may develop and implement
recycling programs at public schools. Local boards of education shall
comply with G.S. 160A-327."
REZONING/SIMULTANEOUS COMPREHENSIVE PLAN AMENDMENT
SECTION 2.4.(a) G.S. 153A-341 reads as rewritten:
"§ 153A-341. Purposes in view.
(a)
Zoning regulations shall be made in accordance with a comprehensive plan.
(b)
Prior to adopting or rejecting any zoning amendment, the governing board shall
adopt a statement one of the following statements which shall not be subject to judicial review:
(1)
A statement approving the zoning amendment and describing whether its
action is consistent its consistency with an adopted comprehensive plan and
explaining why the board considers the action taken to be is reasonable and
in the public interest. That statement is not subject to judicial review. The
(2)
A statement rejecting the zoning amendment and describing its
inconsistency with an adopted comprehensive plan and explaining why the
action taken is reasonable and in the public interest.
(3)
A statement approving the zoning amendment and containing at least all of
the following:
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a.

A declaration that the approval is also deemed an amendment to the
comprehensive plan. The governing board shall not require any
additional request or application for amendment to the
comprehensive plan.
b.
An explanation of the change in conditions the governing board took
into account in amending the zoning ordinance to meet the
development needs of the community.
c.
Why the action was reasonable and in the public interest.
(c)
Prior to consideration by the governing board of the proposed zoning amendment,
the planning board shall advise and comment on whether the proposed amendment is consistent
with any comprehensive plan that has been adopted and any other officially adopted plan that is
applicable. plan. The planning board shall provide a written recommendation to the governing
board of county commissioners that addresses plan consistency and other matters as deemed
appropriate by the planning board, but a comment by the planning board that a proposed
amendment is inconsistent with the comprehensive plan shall not preclude consideration or
approval of the proposed amendment by the governing board.
(d)
Zoning regulations shall be designed to promote the public health, safety, and
general welfare. To that end, the regulations may address, among other things, the following
public purposes: to provide adequate light and air; to prevent the overcrowding of land; to
avoid undue concentration of population; to lessen congestion in the streets; to secure safety
from fire, panic, and dangers; and to facilitate the efficient and adequate provision of
transportation, water, sewerage, schools, parks, and other public requirements. The regulations
shall be made with reasonable consideration as to, among other things, the character of the
district and its peculiar suitability for particular uses, and with a view to conserving the value of
buildings and encouraging the most appropriate use of land throughout the county. In addition,
the regulations shall be made with reasonable consideration to expansion and development of
any cities within the county, so as to provide for their orderly growth and development.
(e)
As used in this section, "comprehensive plan" includes a unified development
ordinance and any other officially adopted plan that is applicable."
SECTION 2.4.(b) G.S. 153A-349.13 reads as rewritten:
"§ 153A-349.13.
Relationship of agreement to building or housing code.code;
comprehensive plan amendment.
(a)
A development agreement adopted pursuant to this Chapter shall not exempt the
property owner or developer from compliance with the State Building Code or State or local
housing codes that are not part of the local government's planning, zoning, or subdivision
regulations.
(b)
When the governing board approves the rezoning of any property associated with a
development agreement adopted pursuant to this Chapter, the provisions of G.S. 153A-341
apply."
SECTION 2.4.(c) G.S. 160A-383 reads as rewritten:
"§ 160A-383. Purposes in view.
(a)
Zoning regulations shall be made in accordance with a comprehensive plan. When
(b)
Prior to adopting or rejecting any zoning amendment, the governing board shall also
approve a statement adopt one of the following statements which shall not be subject to judicial
review:
(1)
A statement approving the zoning amendment and describing whether its
action is consistent its consistency with an adopted comprehensive plan and
any other officially adopted plan that is applicable, and briefly explaining
why the board considers the action taken to be is reasonable and in the
public interest. That statement is not subject to judicial review. The
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